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(2) Any disputes arising out of the relationship between Joint Negotiation Council matters and
matters regulated at other levels between employers and registered trade unions, staff associations
may be referred by any interested party to the Court or the Commission for determination.

(3) After hearing any interested party, the Court or the Commission shall determine the dispute
in a manner which, where possible, gives effect to the expressed intentions of the parties to a Joint
Negotiation Council constitution and collective agreements, and which promotes orderly and effective
collective bargaining.

Extension and exemption of collective agreements.

50. (1) The parties to a registered collective agreement may jointly request the Minister who shall
make some or all of its provisions binding upon employers and employees not otherwise subject to
the agreement, if -

(a) those employers and employees fall within the type of industry covered by the agreement;
and

(b) the parties to the agreement represent the majority of employers and employees in the
industry or area.

(2) A Joint Negotiation Council may request the Minister to make some or all of the provisions
of a registered collective agreement concluded by the Council binding upon all employers and
employees within the industry or area in respect of which the Council is registered in terms of
section 45. ’

(3) Upon receipt of a request under sub-sections (1) or (2) the Minister shall, in writing, notify
the employers and registered trade unions representing employees within the scope of the request
within fourteen days of receipt of the request and shall invite them to submit comments in writing
within fourteen days of notification.

(4) The Minister shall give effect to a request made under sub-section (1) or (2) unless the
Minister has reason to believe that the extension of the agreement shall be oppressive and unjust,
and in such event the Minister may refuse the extension or limit it as the Minister sees fit 50 as to
mitigate any oppressive or unjust effects, giving reasons in writing for such refusal or limitation.

(5) The Minister shall cause notice of any extension or exemption to be published in the Gazette,
and such extension or exemption shall take effect in respect of the parties to whom it is extended
from the date specified in such notice. :

(6) Any person or organization may apply for exemption from the provisions of a binding-
collective agreement to the Joint Negotiation Council concerned and where no such Council exists
to the Minister. ‘

(7) Any person or organization aggrieved by a decision of the Minister not to comply with a -
request under-subsection (1) or (2) may refer the matter to the Court, which may make such order
as it deems just and equitable, including ordering the Minister to give effect to the request.

(8) Any person or organization aggrieved by a decision of a Joint Negotiation Council or the
Minister not to grant an application for an extension under sub-section (5) may appeal to the Court
against such a decision, and the Court may make such order as it deems just and equitable.

(9) Notwithstanding the provisions of this section, the Minister shall exercise these poWers after
receiving recommendation from the Labour Advisory Board.
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Submission of annual report by the Joint Negotiation Council
51. The Joint Negotiation Council shall, within three (3) months of the expiry of the calendar year,
submit an annual report to the Commissioner of Labour on the matters it has handled during that
year.

PART VI: WORKS COUNCILS
Establishment of Works Councils.

52. (1) An employer in an undertaking, employing twenty five or more employees may establish a
Works Council.

(2) A Works Council shall be established and conducted in accordance with a written constitution
submitted to the Commissioner of Labour.

(3) The constitution shall provide for -
(2) the name of the undertaking in which the Works Council is established;
(b) equality of representation in the Works Council for employees and for the employer;
(c) the appointment of a chairperson;
(d) the functions and scope of the Works Council;
(e) the class or classes of employees to be covered by the Council;

(f) the procedures for dealing with disputes in the Works Council, and with individual or
collective grievances in the undertaking;

(g) the status and functions of employee representatives on the Works Council;
(h) the appointment, number and method of selection of the employee representatives;
() such other matters as may be agreed between employer and employee representatives.

(4) Where a Works Council is established in an undertaking operating within an industry
wherein a Joint Negotiation Council has been established under Part V or in an undertaking where a
trade union or staff association has been granted recognition under section 42 -

(a) the functions and scope of the Works Council shall not include any of the matters
dealing with rates of wages, hours of work or terms and conditions of employment
which are included in the recognition agreement between the staff association, trade
union and the employer, or which are included in the scope and functions of the Joint
Negotiation Councils as the case may be;

(b) the election or appointment of employee representatives on the Works Council shall
be conducted under arrangements to be agreed in writing between the employees and
the employer concerned.

(5) If a Works Council has been established in an undertaking in respect of which a trade
union or staff association subsequently obtains recognition in terms of section 42 or which forms
part of an industry in respect of which a Joint Negotiation Council is subsequently established, the
Works Council shall, from the date on which recognition is granted, or the date on which the Joint
Negotiation
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Council is established, as the case may be, cease to exercise any function in respect of any of the
matters dealing with rates of wages, hours of work, or terms and conditions of employment which
are included in the recognition agreement between the staff association, trade union and the employer,
or which are included in the scope and functions of the Joint Negotiation Council.

(6) Notwithstanding any of the provisions of this section, a collective agreement made between
a staff association, trade union or by a Joint Negotiation Council shall not provide for the diminution
of any of the terms and conditions of employment agreed upon in a Works Council before the
granting of recognition to a staff association, trade union or before the establishment of a Joint
Negotiation Council.

(7) If such collective agreement does contain any such provision it shall be construed as if the
relative provisions of the agreement made in the Works Council were substituted for it.

(8) Notwithstanding the provisions of subsection (5), a Works Council may negotiate terms and
conditions of service for employees who are not members of a trade union.

Right to submit Works Council constitution to Court.

53. (1) If any party affected by the establishment of a Works Council considers that the constitution
thereof does not comply with this Act, or does not sufficiently reflect the party’s legitimate interests,
the party may submit a copy of the constitution to the Court together with written reasons as to why
it considers that the constitution should be changed.

(2) The Court shall, on receipt of the submission referred to in sub-section (1), call upon the
parties concerned to make such representations as may be deemed necessary by any of them and
shall thereupon adjudicate on the matter, including making an order affecting such amendments to
the constitution as it deemed fit.

(3) When the constitution of a Works Council has been submiited to the Court under sub-section
(1), the constitution, duly amended by the Court, or un-amended as the case may be, shall be the
substantive constitution of the Works Council.

Enforcement of agreements reached by a Works Council.

54. (1) An agreement made by a Works Council shall take effect from the date, and shall subsist for
the period, stipulated in the agreement except as may otherwise be required by this Act or as may be
agreed by the Works Council and registered by the Commissioner of Labour.

(2) Where any party fails to comply with the provisions of an agreement made by a Works
Council, the Council or any employee or employer affected by the agreement may apply to the Court
for redress and the Court, after considering all the circumstances of the matter may make an order
that appears to it just and reasonable.

PART VII: COLLECTIVE AGREEMENTS
Collective agreements.
55.(1) A coliective agreement shall -
(a) be in writing and signed by the parties to the agreement;

(b) contain effective procedures for the avoidance and settlement of disputes within the
industry and individual undertakings covered by the agreement;
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(c) be for a specific period of not less than twelve months and not more than twenty four
months, unless modified by the parties by mutual consent; .

(d) contain provision for the settlement of all differences arising out of the interpretation,
application and administration of the agreement.

(2) After acollective agreenﬁent has been signed by the parties, it shall be submitted to the Coust
with a copy to the Commissioner of Labour together with a request by the parties for the registration
of the agreement by the Court.

(3) A collective agreement shall take effect on any date agreed upon by the parties in writing and
may contain retrospective provisions.

(4) Nothing in this section shall affect or be deemed to affect the validity of a collective agreement
which is valid and subsisting immediately before the coming into force of this Act and such agreement
shall remain in force until it lapses by effluxion of time, or until it is replaced by a collective agreement
registered under the provisions of section 56, whichever is the earlier.

Procedure by Court on receipt of agreement.

56. (1) On receipt of a collective agreement, the Court shall consider the agreement and within
twenty one days of receipt shall - :

(a) register the agreement without amendment; or

(b) with the consent of the parties thereto, register the agreement with such amendments or
modifications as it may consider necessary in accordance with this ;

(c) referit back to the parties for further negotiation on matters which the Court considers
sufficient ground under sub-section (2) for refusal to register the agreement.

(2) The Court may refuse to register a collective agreement on any of the following grounds -
(a) that it conflicts with any of the provisions of this Act or any other law;

(b) that the agreement provides for terms and conditions of employment less favourable to
employees than those provided by any law;

(c) that it discriminates against any person on the ground of race, colour, religion, creed,
national extraction, tribal or clan extraction, political opinion or affiliation, social origin
or social status, sex, pregnancy, marital status or disability;

(b) without prejudice to the generality of paragraph (a), that it requires membership or non
membership in any organizations as a condition for obtaining or retaining employment.

(3) Where the Court has referred a collective agreement back under paragraph (c) of sub-section
(1) and the parties fail to reach agreement, then either or both of the parties may report a dispute
under section 76.

4 Notwithstanding the provisions of subsection (2), the Court shall not, by reason of a minor
defect, refuse to register the agreement but shall order such defect to be corrected.
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Status of registered collective agreements.

57. (1) The terms and conditions of a collective agreement registered under section 56 (referred to
in this Part as a “registered agreement™) shall be binding on the parties.

(2) The terms and conditions of a registered agieement shall, where applicable, be deemed to be
terms and conditions of the individual contract of employment in the case of an agreement reached-

(a) inaJoint Negotiation Council, for all employees covered by the agreement in the industry
or area in which the Joint Negotiation Council was established;

(b) between a trade union or unions, and one or more individual employers, for all employees
covered by the agreement who are employed by such employer or employers; and

(c) between a staff association or associations and one or more individual employers, for all
employees covered by the agreement who are employed by such employer or employers.

(3) Registration of a collective agreement shall be deemed to constitute usual notice to affected
parties of all the provisions of the collective agreement.

Amendments to registered collective agreements.

58. Either of the parties may make an application to Court to amend a registered agreement for the
purpose of —

(a) correcting any obvious error or ambiguity occurring in the agreement;

(b) incorporating any matter agreed upon at the time of the negotiation of the agreement but
which has been inadvertently -omitted;

{c) deleting any matter contained in a registered agreement, not agreed to at the time of the
negotiation of the agreement, but inadvertently included therein.

Coverage of registered agreements.

59. Upon application by an affected party, the Court shall determine whether any employer or
employee, or any class of employers or employees is engaged or employed in a particular industry or
trade or is covered or not covered by a registered agreement.

Terms more favourable to emplovees permitted.

60. (1) Anemployer may agree to or may grant, any term or condition of employment more favourable:
to an employee than the corresponding provision of a registered agreement applicable to the employee.

(2) Any dispute over whether a term of condition referred to in subsection (1) is more favourable
to the employee involved shall be determined by the Court.

Application to abolish Wages Council.

61. Where a Joint Negotiation Council has been established in an industry and the Council reaches
a collective agreement covering the terms and conditions of employment in the industry, the parties
in the Joint Negotiation Council, may apply to the Minister for the abolition of any Wages Council
established under the Wages Act, 1964 or any successor thereto applicable to the industry covered
by the collective agreement.
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PART VIII: DISPUTE PROCEDURE

Establishment of the Conciliation, Mediation and Arbitration Commission.

62. (1) There is established the Conciliation, Mediation and Arbitration Commission.
(2) The Commission shall be a body corporate and may -
(a) sue and be sued in its name;
(b) lease, hold, own, mortgage or di»spose off property; and
(¢) do all lawful things that bodies corporate may lawfully do.

(3) The Commission may, where necessary, open and maintain regional offices within Swaziland. |

Independence of the Commnission.

63. Subject to the provisions of this, the Commission shall be independent of control of any person,
including but not limited to, any statutory body, Government, political entity, employer, federation
or organisation.

Functions and powers of the Commission.

64. (1) The Commission shall -

(a) Compile and maintain a list of persons with sufficient experience in Industrial Relations
or Labour Law to serve as conciliators, mediators, and arbitrators under this Act;

(b) attempt to resolve, through conciliation, any dispute referred to it in terms of this Act;

(¢) where a dispute referred to it remains unresolved after conciliation, arbitrate the dispute
if -

(i) this Act requires arbitration;

(i) this Act permits arbitration and both parties to the dispute have requested that the
dispute be resolved through arbitration; or

(iii) the parties to adispute in respect of which the Industrial Court has jurisdiction consent
to arbitration under the auspices of the Commission; and

(d) annually compile and publish information and statistics about its activities;
(e) advise in the establishment of workplace fora;
(f) periodically conduct, oversee or scrutinize a ballot in terms of section 86(2).
(2) The Commission may - . |
(a) if requested, advise a party to a dispute on the procedure to follow in terms of this Act;

(b) if requested, assist a party to a dispute to obtain legal advice;
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(c) if requested by the parties mediate any dispute referred to it;

(d) conduct, oversee or scrutinize any election or ballot of an organisation or federation if
asked to do so by that organisation or federation;

() publish guidelines in relation to any matter dealt with in this Act;
(f) conduct and publish research into matters relevant to its functions.
(3) The Commission may provide employees, employers, registered organizations, federations
or councils with advice or training relating to the primary objects of this Act including but not

limited to -

(a) designing, establishing and electing workplace fora and creating deadlock breaking
mechanisms; :

(b) preventing and resolving disputes and employees’ grievances;
(c) disciplinary procedures;
(d) procedures in relation to dismissals; and
(e) prevention of discrimination and the promotion of equal opportunity programmes.
(4) The Commission shall perform other duties imposed, and may exercise other powers
conferred, on it by or in terms of this Act and is competent to perform any other function entrusted
to it by any other law.

(5) The Commission shall have the following powers -

(a) subpoena for questioning any person who may be able to give information or whose
presence at the conciliation or arbitration proceedings may help to resolve the dispute;

(b) subpoena any person who is believed to have possession or control of any book, document
or object relevant to the resolution of the dispute, to appear before the Commission tobe -
questioned or to produce that book, document or object;

(c) call, and if necessary subpoena, any expert to appear before the Commission to give
evidence relevant to the resolution of the dispute;

(d) call any person present at the conciliation or arbitration proceedings or who was or could
have been subpoenaed for and for the purpose set out in this section, to be questioned
about any matter relevant to the dispute;

() administer an oath or accept an affirmation from any person called to give evidence or
be questioned.

(6) The law relating to privilege, as it applies to a witness subpoenaed to give evidence or to
produce a book, document or object before a Court of law, applies to the questioning of any person
or the production procedure of any document, book or object appearing before the Commission.

(7) The Commission shall pay the prescribed witness fee to each person who appears before the
Commission in response to a subpoena issued by the Commission.
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(8) A person commits contempt of the Commission by doing anything in relation to the
Commission which, if done in relation to a Court of law, will have been contempt of Court.

(9) The Commission n;ay refer any contempt to the Industrial Court for an appropriate order.

Goven_linz Body of the Commission.

65. (1) There shall be a Governing Body of the Commission which shall be tripartite but may have,
in addition, independent persons.

(2) The Governing Body shall exercise the powers and perform the functions vested in the
Commission under this Act.

(3) The Governing Body shall consist of -

(a) achairperson and eight (8) other members, appointed in accordance with subsection (4)
to hold office for a period not exceeding three years; and

- (b) the Executive Director of the Commission, who shall-not vote at meetings of the
governing body.

(4) The Labour Advisory Board shall nominate for appointment by the Minister to the Governing
Body - -

(a) one independent person for the office of chairperson;

{b) two persons proposed by those voting members of the Labour Advisory Board who
represent organised labour;

(c) two persons proposed by those voting members of the Labour Advisory Board who
represent organised business;

(d) two persons proposed by those voting members of the Labour Advisory Board who
represent Government; and

(e) two persons, proposed by the Labour Advisory Board, with special skills or knowledge
relevant for the purpose of this Act.

Commissioners of the Commission.

66. (1) The Governing Body shall recruit and appoint as commissioners, as many competent persons
as it considers necessary on the recommendation of or in consultation with the Executive Director, to
perform the functions of commissioners in terms of this Act or any other relevant law.

-(2) The Governing Body -

(a) may appoint each commissioner on either a full time or part time basis;

(b) shall appoint each commissioner for a fixed term determined by the Governing Body at
* the time of appointment; )

(c) may appoint a commissioner for a probationary period; and

(d) when making appointments, shall have due regard to the need to constitute a Commission
that is independent, competent and be gender sensitive.
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(3) The Governing Body shall determine the commissioners’ remuneration, allowances and other
terms and conditions of appointment not contained in this section, in accordance with the prevailing

norms.

(4) A commissioner may resign by giving written notice, which shall not be less than one month,
to the Governing Body.

(5) The Governing Body shall prepare a code of conduct for the Commission and ensure that
they comply with the code of conduct in performing their functions.

(6) The Governing Body may remove a commissioner from office for -
(a) serious misconduct;
(b) incapacity; or
(c) material violation of the Commission’s code of conduct.

(7) Each commissioner shall be responsible to the Executive Director for the performance of the
commissioner’s functions.

Executive Director of the Commission.

67. (1) The Governing Body in consultation with the Labour Advisory Board sha]l appoint as
Executive Director a person who -

(a) is skilled and experienced in labour or industrial relations and dispute resolution; and
(b) has not been convicted of an offence involving dishonesty.
(2) The Executive Director shall-

(a) perform the functions
(i) conferred on the Executive Director by or in terms of this Act or by any other law;
(ii) delegated to the Executive Director by the Governing Body;

(b) manage and direct the activities of the Commission;

(c) supervise the staff of the Commission; and

(d) act as secretary to the Governing Body..

(3) The Governing Body shall determine the Executive Director’s remuneration, allowances
and other terms and conditions of appointment, according to the prevailing norms.

(4) A person appointed Executive Director automatically holds the office of a commissioner.

(5) Notwithstanding subsection (4), the provisions of section 66 shall not apply to the Executive
Director with the exception of subsection (6).
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Acting Executive Director

68. (1) The chairperson of the Governing Body may appoint any suitable person to act as Executive
Director whenever - '

(@) the Executive Director is absent from the country or from duty or for any reason is
- temporarily unable to perform the functions of the Executive Director; or

(b) the office of the Executive Director is vacant for a period which is temporary in nature.

(2) An acting Executive Director shall be competent to exercise and perform any of the powers
and functions of the Executive Director.

Staff of the Commission.

69. (1) There shall be the Chief Financial Officer of the Commission who shall be appointed, and
may be dismissed, by the Governing Body in consultation with the Labour Advisory Board.

(2) The Executive Director may appoint such staff as may be necessary, for the purpose of this
Act, after consulting the Governing Body.

(3) Subject to any applicable law, the Governing Body shall determine the remuneration and
allowances and other terms and conditions of appointment of staff members.

Establishment of Committees of the Comumission.

70. (1) The Governing Body may establish committees to assist the Commission.

(2) A committee may consist of any combination of the following persons -

(a) a member of the Governing Body;

(b) the Executive Director;

(c) a Commissioner;

(d) staff member of the Commission; and
(e) any other person.

(3) The Governing Body shall determine the remuneration and allowances and any other terms
and conditions of appointment of committee members referred to in subsection 2 (e), according to
prevailing norms.

(4) The Governing Body may dissolve any committee at any ﬁme.

Finances, financial year and auditors
71. (1) The Commission shall be financed and provided with the working capital from -

(2) the monies that Parliament may appropriate to the Commission from the time of the
commencement of this Act and thereafter from time to time;

(b) fees payable to the Commission in terms of this Act;
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(c) grants, donations and bequests made to it; and
(d) income from any other source.

(2) The financial year of the Commission begins on 1* April of each year and ends on 31*
March on the following year.

(3) The Governing Body shall within four (4) months after the end of its financial year prepare
a report on its operations which together with the copy of its annual audited accounts as well as any
report by the auditors of its management and accounting practices, and submit to the Minister who
shall cause such report to be laid before Parliament for examination, consideration and action.

(4) The Commission shall submit to the Minister, at such time during its financial year as the
Minister may determine, estimates of its financial requirements or expenditure projections in respect
of its next financial year.

(5) The Governing body shall submit to the Minister a list of three firms of auditors, one of
whom shall be appointed by the Minister as a firm of auditors of the Commission after consultation
with the Labour Advisory Board, for a period not exceeding three (3) years.

(6) The firm of auditors may be removed by the Minister after consultation with the Labour
Advisory Board.

Circumstances in which the Commission may charge fees.
72. (1) The Commission may charge a fee only for -

(a) resolving disputes which are referred to it except for disputes in relation to industrial
action which is compulsorily required by this Act to be referred to the Commission;

(b) conducting, overseeing or scrutinizing any election or ballot at the request of an
organisation or federation;

(c) providing training in terms of section 64 (3); and

(d) other services as the Commission in agreement with the Labour Advisory Board may
permit by notice published by the Minister in the Gazette.

(2) The Commission shall not charge a fee unless -
(a) the Governing body has established a tariff of fees; and
(b) the fee that is charged is in accordance with that tariff.
(3) The Minister shall publish the tariff in the Gazette as recommended by the Commission.

Contracting by the Commnission.

73. (1) The Governing Body shall contract with any competent person to do work for the Commis-
sion.

(2) Every person with whom the Commission contracts is bound by the requirements of
independence that binds the Commission.
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Delegation of Governing Body’s powers. function and duties.

74. (1) The Governing Body may delegate in writing any of its functions, other than the functions
listed below in this section, to any member of the Governing Body, the Executive Director, a
commissioner, or-any comimittee established by the Commission.
(2) The Governing Body shall not delegate the following functions -
(a) appointing the Executive Director as provided in section 67 (1);
(b) appointing the Commissioners as provided in section 66; or

(c) depositing or investing surplus monies as provided in section 71 or any other law.

(3) The Governing Body may attach conditions to a delegation and may amend or revoke such
delegation at any time. {

(4) A function delegated to the Executive Director may be performed by any commissioner or
staff member of the Commission authorized by the Executive Director, unless the terms of that
delegation prevent the Executive Director from doing so.

(5) The Governing Body may vary or set aside any decision made by a person acting in terms of
any delegation made in terms of sub-section (1).

(6) The Governing Body, by delegating any function, is not divested of any of its powers, nor is
itrelieved of any function or duty that it may have delegated and this provision shall also apply if the
Executive Director sub-delegates the performance of a function in terms of sub-section 3).

Limitation of liability and disclosure of Information.

75. (1) No action or proceedings may be instituted against

(a) a member of the Governing Body;

(b) an employee of the Commission;

(c) amember of any committee established by the Governing Body and

(b) any person whom the Governing Body has contracted to do work for the Commission;
for or in respect of any act done or omitted to be done in good faith in the exercise of that
person’s functions under this Act.

(2) The persons referred to in subsection (1) (a) to (d) shall not disclose to any person or in any

Court any information, knowledge or document acquired in the course of performing their functions
except on an order of any Court.

Reporting of disputes.

76. (1) Subject to sub-section (2), a dispute may only be reported to the Commissioner of Labour
by- '

(a) an employer;

(b) an employee;
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(¢) an organisation which has been recognized in accordance with section 42;

(d) a member of a Works Council;

(e) amember of a Joint Negotiation Council;

(f) any other organisation concerned in the dispute and active in the undertaking where no
organisation has been recognized in terms of section 42.

(2) If the matter referred to in sub-section (1) is frivolous, vexatious or time wasting, the
Commissioner of Labour shall reject the report and accordingly advise the parties and the party not
satisfied by the decision of the Commissioner of Labour may appeal to the Commission and the
decision of the Commission shall be final.

(3) If the Commission upholds the decision of the Commissioner of Labour it may charge costs
against the party that has appealed.

(4) A dispute may not be reported to the Commissioner of Labour if more than six months have
elapsed since the issue giving rise to the dispute first arose, but the Commissioner of Labour may,
subject to sub-section (5), in any case where justice requires, extend the time during which a dispute
may be reported..

(5) The Commissioner of Labour shall not have the power to extend the time in which a dispute
may be reported where a period of thirty-six (36) months has elapsed since the dispute first arose.

(6) Any person aggrieved by the decision of the Commissioner of Labour under sub-section 4),
may apply to the Court and the Court shall determine the issue taking into account any prejudice that
may be suffered by any one of the parties to the dispute.

(7) Where the Court decides to.grant an extension such extension shall not exceed thirty-six
months since the dispute first arose.

Contents of report and notice of dispute.

77. (1) A report of a dispute shall be made in writing, signed by the person making the report and
shall specify - .

(a) the parties to the dispute;
(b) the address of each of the parties;

(c) particulars of all the issues in dispute stating as precisely as possible their nature and
scope; and

(d) what steps, if any, have been taken for the settlement of the dispute either in accordance
with the provisions of a Joint Negotiation Council constitution, a collective agreement
registered under Part VII, a Works Council constitution or otherwise.

(2) A party reporting a dispute shall immediately deliver by hand or send by registered post a
copy of the report to the other party or parties to the dispute.

Powers of the Commissioner of Labour on a report.
78. (1) Where a dispute is reported to the Commissioner of Labour under section 76, the

Commissioner of Labour shall acknowledge receipt of the report, investigate the dispute and in
writing -
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(a) request further particulars of any of the matters specified under section 77 (1);

(b) in so far as suitable procedures for settling disputes exist between the parties and have
not been followed, refer the dispute back to the parties for the procedures to be followed.

~ (2) The Commissioner of Labour shall exercise the powers conferred by this section within ten
(10) working days of the receipt of the dispute or further particulars as the case may be and shall
thereafter transmit the dispute to the Commission within that ten (10) working days.

(3) Particulars supplied in pursuance of a request by the Commissioner of Labour under sub-
section (1) (a) shall be read as one with the matters reported under section 77 (1).

(4) If the Commissioner of Labour makes a request for further particulars under sub-section (1)
(a), the dispute shall be treated as reported only on the date on which such particulars were supplied.

(5) A dispute referred to the parties pursuant to sub-section (1) (b) shall be deemed not to have
been reported to the Commissioner of Labour and shall be treated as reported to the Commissioner
of Labour only on the date when the parties or either of them report that the dispute still exists and
the Commissioner of Labour is satisfied that, subject to sub-section (6), such suitable procedures as
may exist for settling disputes have been followed.

(6) If the Commissioner of Labour is satisfied that either of the parties to a dispute reported
under section 76 refuses to follow such suitable procedure for settling the dispute as may exist, after
the dispute was referred to them under subsection (1) (b), he shall so state in writing to the parties,
and thereupon section 82 (2) shall apply as if the Commissioner of Labour had intervened in the
dispute under that section.

Referral of guestions as to nature of dispute to the Court.

79. (1) If there is any question as to wbetﬁér a dispute that has been reported is one that concerns
the- .

a) application to any employee of existing terms and conditions of employment or the
denial of any right applicable to any such employee in respect of the employment; or

(b) dismissal, reinstatement or re-engagement of any employee, either party may make an
application to the Court for the determination thereof and the Court may determine the
matter in summary manner, whether or not by way of hearing witnesses in the matter.

(2) Where a matter is determined by the Court under sub-section (1), the dispute shall be deemed
to have Heen first reported to the Commissioner of Labour on the date when the decision of the Court
on the question is given.

Resolution of disputes by the Conunission.

80. (1) On receipt of the dispute from the Commissioner of Labour in terms of
section 78, the Commission shall appoint a commissioner to attempt to resolve the
dispute through conciliation within a period of twenty one (21) days.

(2) In appointing a commissioner under subsection (1) the Commission shall use its best endeavors
to appoint a commissioner who is best suited to the particular dispute in hand.

(3) Where a dispute remains unresolved after conciliation, the Commission shall arbitrate the
dispute, if - '
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(a) this Act requires arbitration;

(b) this Act permits arbitration and the parties to the dispute have requested that the dispute
be resolved through arbitration; or

(c) the parties to the dispute in respect of which the Industrial Court has jurisdiction consent
to arbitration under the auspices of the Commission.

Resolution of disputes through conciliation.

81. (1) Where a dispute has been referred to the Commission, the Commission shall appoint a
commissioner to attempt to resolve it through conciliation. '

(2) The appointed Commissioner shall attempt to resolve the dispute through conciliation within

twenty-one (21) days of the date the Commissioner received the referral but the parties may agree to
extend the twenty-one (21) day period.

(3) The Commissioner shall determine a process to attempt to resolve the dispute which may
include -

() mediation the dispute;
(b) conducting a fact finding exercise; and

(c¢) making recommendation to the parties, which may be in the form of an advisory arbitration
award. :

(4) In the conciliation proceedings a party to the dispute may appear in person or be represented
only by a co-employee or by a member, an office bearer or official of that party’s organisation and,
if the party is a juristic person, by a Director or employee.

(5) Notwithstanding subsection (4), a party may be represented by another person in conciliation
proceedings if the parties to such proceeding agree to such representation.

(6) At the end of the twenty-one (21) day period or any further period agreed between the
parties -

(a) the commissioner shall issue a certificate stating whether or not the dispute has been
resolved; :

(b) the commissioner shall serve a copy of that certificate on the Commissioner of Labour
and on each party to the dispute or  the person who represented a party in the conciliation
proceeding; and

~ (c) the commissioner shall file the original of that certificate with the Commission.
Intervention by the Commissioner of Labour.
82. (1) The Commissioner of Labour may intervene in any dispute at any time before a report is
made for the purpose of advising the parties thereto and may, where possible, attempt to reach a

settlement between the parties within ten (10) days.

(2) If the Commissioner of Labour intervenes in a dispute pursuant to subsection (1), the Commissioner
of Labour shall so advise the parties to the dispute expressly in writing.
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(3) If the dispute remains unresolved within the ten (10) days specified in subsection (1) of this
section, the Commissioner of Labour, subject to sub-sections (4), (5) or (6) of section 76, shall
invoke the powers conferred by section 78 and the dispute shall be deemed to be reported in terms of
section 78.

(4) Where the Commissioner of Labour has intervened in terms of this section and the operation
of section 76 (4) becomes an issue, the Commissioner of Labour or any of the parties shall refer such
issue to the Court for determination.

Date of report in certain cases.

83. Inthe event of a dispute arisihg as to the date of reporting and which cannot be determined by the
Commissioner of Labour, any of the parties concerned in the dispute may apply to the Commission
for a decision on the dispute.

Resolved disputes.

84. (1) Where a dispute has been determined or resolved, either before or after conciliation, the
parties shall prepare a memorandum of agreement settling out the terms upon which the agreement
was reached and the memorandum shall be lodged with the Court for registration by any of the
parties, or by the Commissioner of Labour at the request of the parties.

(2) Upon registration the memorandum shall have the same force and effect as a registered
collective agreement.

Unresolved disputes.

85. (1) A dispute, reported pursuant to section 76 or deemed to have been so reported under section
82, which remains unresolved after the time stipulated under section 80 (1) within which the
Commission may take steps by means of conciliation to secure a settlement thereof, including any
extension of such time under section 76 which has expired-

(2) shall be certified as an “unresolved dispute” in writing by the Commission within seven
(7) days;

(b) the notice thereof served on the parties to the dispute; and

(c) the conciliation officer shall also state any reasons which in the opinion of the conciliation
officer have prevented a settlement.

(2)£If the unresolved dispute concerns the application to any employee of existing terms and
conditions of employment or the denial of any right applicable to any employee in respect of his
dismissal, employment, reinstatement or re-engagement of any employee either party to such a
dispute may make an application to the Court for determination of the dispute, or if the parties agree,
refer the matter to the Commission for determination.

(3) If the unresolved dispute concerns matters other than those referred to in sub-section (2) the
parties may if they agree, refer the matter to arbitration or mediation.

(4) I the arbitration or mediation is before the Commission, the arbitrator or mediator shall
complete the assignment within twenty-one (21) days of appointment.

(5) In the case of mediation the notice referred to in section 86 (2) shall not be given before the
fourteen (14) days of the mediation process expires.
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l (6) If the mediation fails, the parties may refer the matter to arbitration or Court, to strike action .
or lockout.

(7) The parties may by agreement extend the time limit referred to in subsection (4) or if the
mediation is completed within a shorter period, the notice referred to in section 86 (2) shall not be
given unless the twenty- one (21) days period has expired. ,

(8) Where a matter has been referred to arbitration, the decision of the arbitrator shall be final.

(9) Where the matter has been referred to mediation or arbitration, the mediator or the arbitrator
shall make available their report to the parties and to the Commissioner of Labour within two (2)
days after the mediation or arbitration.

(10) The rights of the parties to take further action shall vest on the parties on the date when the
process of mediation, is concluded or when one of the parties no longer intends to continue with
mediation, and makes such f known to the other party or parties.

(11) If the parties referred to in sub-section (3) do not refer the unresolved dispute to arbitration
or mediation a notice shall not be given in terms of section 86(2) before the expiration of twenty
one (21) days.

Strike or lockout procedures.

86. (1) Subject to the provisions of this Act, if there is a dispute which has been certified as an
“unresolved dispute” within the meaning of section 85 (1), either party may take lawful action by
way of lockout or strike, provided the party has complied or respected the notice requirements
applicable to such party under this section.

(2) A party to an unresolved dispute who intends to take strike action shall give written notice
served on the employer or employers’ association, the Commissioner of Labour and have a copy
served on the Commission, and the Commission shall, within seven (7) days of the notice given to
the Commission arrange and supervise a secret ballot to determine whether fhe majority of employees
whom it is proposed should take part in the strike action are in favour of taking such action.

(3) The Commission shall make all reasonable attempts to ensure that all employees who are
within the terms of sub-section (2) have an opportunity to vote in the ballot.

(4) There shall be a duty upon any employer of employees within the terms of sub-section (2) to
supply the Commission on request with the names of relevant employees, and any other information
which the Commission may require, in order to conduct a ballot for the purposes of sub-section (2).

(5) The Commission shall notify the result of a strike ballot to the parties within forty-eight
hours of the holding of the ballot and failure by the Commission to organise a ballot in conformity
with this section shall not deprive an otherwise lawful strike of the protection under this Act.

(6) Where a majority of employees voting in the ballot have voted in favour of the strike action,
or where the Commission has failed to conduct or notify the result of a strike ballot under sub-
sections (2) and (5) respectively, the strike shall be deemed to be in conformity with this Act and for
the avoidance of doubt, in the event of a tie in votes, the majority shall not have been achieved.

(7) For a strike action to be lawful under sub-section (6) a new written notice shall be given by
the party intending to engage on a strike action to the other party or parties to the dispute and to the
office of the Commissioner of Labour and the Commission at least forty-eight (48) hours before the
commencement of such action. -
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(8) A party to an unresolved dispute who intends to take lockout action shall give written notice
to the other party or parties, at least two (2) days before the commencement of such action, provided
that no action in pursuance of a lockout notice shall be taken earlier than twenty one (21) days after
the date on which the dispute has been certified as unresolved within the meaning of section 85.

. (9) Where, at any time, a dispute which has been certified as unresolved within the meaning of
section 85 is resolved by agreement between the parties, the procedure specified in section 84 shall
be followed.

Strike or lockout action in conformity with this

87. (1) In this Part, a “protected strike” means a strike that complies with the provisions of this Part
and “protected lockout” means a lockout that complies with the provisions of this Part.

(2) A person does not commit a delict or a breach of contract of employment by reason only of
taking part in a protected strike or a protected lockout.

(3) Notwithstanding sub-section (2), an employer is not obliged to remunerate an employee for
services that the employee does not render during a protected strike or a protected lockout.

(4) Notwithstanding section 36 (f) of the Employment Act, 1980 an employer may not dismiss
an employee for participating in a protected strike or for any conduct in contemplation or in furtherance
of a protected strike.

(5) Sub-section (4) does not preclude an employer from fairly dismissing an employee for a
reason related to the employee’s unlawful conduct during the strike, or for a reason based on the
employer’s operational requirements, that is, requirements based on the economic, technological,
structural or similar needs of an employer.

(6) Civil proceedings may not be instituted against any person for participating in a protected
strike or a protected lockout or any conduct in contemplation or in furtherance of a protected strike
or protected lockout.

Consequences for strike or lockout ion not in cenformity with this Part.

88. (1). In the case of any strike or lockout or any conduct in contemplation or in furtherance of the
strike or lockout, that does not comply with the provision of this Act,
an aggrieved party may apply and the Court shall have exclusive jurisdiction-

(a) to grant an interdict or order to restrain -

(i) any person from participating in such a strike or any conduct in contemplation or in
furtherance of the strike;

(i) any person from participating in the lockout or any conduct in contemplation or in
furtherance of the lockout;

(b) to order the payment of just and equitable compensation for any loss attributable to the
strike or lockout having regard to -

(i) whether attempts were made to comply with the provisions of this Part and the extent
of those attempts, and whether the strike or lockout was premeditated, and whether
the strike or lockout was in response to unjustified conduct by another party to the
dispute, and whether there was compliance with an order granted in terms of paragraph

(a);
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(it) the interest of orderly collective bargaining;
(iﬁ) the duration of the strike or lockout; and

(iv) the financial position of the employer, trade union, staff association or employees
respectively.

(2) The Court may not grant an order in terms of sub-section (1) (a) unless notice of the application
has been given to the respondent. ‘

(3) If a lockout takes place other than in conformity with this Part an employer instigating the
lockout shall be liable for the unpaid wages, salary and other remuneration that an employee may
reasonably be expected to have obtained in respect of any period during which the lockout ion took
place.

(4) In pursuance to sub-section (4), an employee may recover such wages, salary and other
remuneration as if these were a civil debt, without prejudice to any other lawful manner in which
proceeding may be taken for the recovery thereof.

(5) If any strike action takes place otherwise than in conformity with this Part, a trade union or
staff association engaging in such strike action commits an offence.

(6) The employer may, where an employee takes part in a strike action which is not in conformity
with this Part, treat such action as a breach of contract and may terminate the employee’s services
summarily. ’

Minister may apply for order in national interest.

89. (1) If any strike or lockout is threatened or taken, whether in conformity with this Act or otherwise,
and the Minister considers that the national interest is threatened or affected thereby, he may make
an application to the Court for an injunction restraining the parties from commencing or from
continuing such action, and the Court may make such order thereon as it considers fit having regard
to the national interest.

(2) Where the Court upon hearing such an application under sub-section (1) makes an order, the
parties bound by that order shall immediately refrain from or discontinue such action, and the matter
which gave rise to the action shall be deemed to have been referred to the Court by the parties
concerned for determination.

(3) An order made by the Court under sub-section (1), shall be published in the Gazette andin a
newspaper circulating in Swaziland and such publication shall be deemed to be service of notice
thereof on all parties to the dispute, including all employees engaged in the action, whether threat-
ened or taking place.

(4) Subject to this section, no order of the Court made under sub-section (1) shall be deemed to
have validated any action taken if such action was not otherwise in conformity with the provisions of
this Part.

Strike action or lockout action prohibited during hearing.

90. (1) A person, organization, federation or party to a dispute shall not continue, or take strike
action or institute a lockout while proceedings in relation to a dispute to which that action relates are
pending before the Court.
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(2) A person, organization or federation shall not engage in a strike action or institute a lockout
as a result of disagreement or dissatisfaction with an order or award of the Court. )

(3) A person, organization or federation who or which contravenes sub-section (1) or (2) commits
an offence and shall on conviction be liable to such penalties as may be provided in this Act .

Strike action or lockout action prohibited in essential service.

91. An employer or employee carrying on or engaged in an essential service shall not take strike
action or institute a lockout in connection with any such essential service and section 96 shall be
applicable to such service. :

Establishment of the Essential Services _Committee.

92. (1) The Minister, after consulting the Labour Advisory Board, and in consultation with the
Minister responsible for Public Service, shall establish the Essential Services Committee (hereinafter
in this Part called the Committee) and appoint to the Committee, on such terms and conditions,
persons who have knowledge and experience of labour law or industrial relations.

(2) The Comumittee shall consist of seven members constituted as follows -
(2) achairman appointed by the Minister;
(b) two members representing Government;
(¢} two members representing employers; and
(d) two members representing employees;

all of whom shall be appointed in the same manner and for the same duration as the Labour
Advisory Board appointed in terms of this Act.

(3) There shall be a Secretary of the Committee who shall be designated by the Commissioner
of Labour.

(4) The functions of the Committee are to -

(a) conduct investigations as to whether or not the whole or a part of any service is an
essential service, and to decide whether or not to designate the whole or a part of a
service an essential service;

(b) determine disputes as to whether or not the whole or a part of any service is an essential
service; and

(c) determine whether or not the whole or a part of any service is a minimum maintenance
service.

(5) At the request directed to the Secretary by an interested party, the Committee shall conduct
an investigation in terms of subsection (4). :

>(6) The Committee shall regulate its own rules of procedure.

i
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Designating a service as an essential service

93. (1) Before the Committee conducts an investigation in terms of section 92, it shall publish in
the Gazette and in a newspaper circulating in Swaziland a notice indicating the service that shall be
the subject of investigation.

(2) The noticé shall indicate the service or the part of the service that shall be the subject of the
investigation, and shall invite interested parties, within a period stated in the notice -

(a) to submit written representations; and
(b) to indicate whether or not they require an opportunity to make oral representation.

(3) Any interested party may inspect any written representations made pursuant to the notice at

.the place and time indicated in the notice.

(4) The Secretary shall provide a certified copy of an extract from any written presentations to
any person who has paid a fee which shall be prescribed by the Committee.

(5) Oral representation and any other representation shall be made in public.

(6) The Committee shall consider any written and oral representation and make a decision thereon
in accordance with the provisions of section 25 2):

Provided that the chairperson shall have a casting vote notwithstanding the provisions of section
25(1).

(7) The Committee shall after deciding whether the whole or part of a service is an essential
service, designate that whole or that part of such service as an essential service and canse the Minister
to publish that fact in the Gazette and in a newspaper circulating in Swaziland.

(8) The Committee may vary or cancel a designation of a whole or a part of a service as an
essential service, by following the provisions set out in subsections (1) to (7) read with such changes
as may be required by the context.

() The following services shall be deemed to have been designated as essential services as
defined in section 2 -

(a) water services;
(b) electricity' services;
(c) fire services;
(d) health services;
(e) sanitary services; and
(D) telephone and telegraphic services.
(10) An employer in an essential service shall cause to be posted up, on the premises used for the

purpose of such service, the printed notice containing the provisions of sections 91, 93 (9) and 96
stating that service is an essential service.
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(11) The Minister may, on the advice of the Committee, amend the list of essential services and
shall publish that f in the Gazette. '

Minimum maintenance services

94. (1) N othing in this Act shall preclude the parties from entering into an agreement designating a
service to be a minimum maintenance service.

(2) Strikes and lockouts shall be prohibited in respect of any service that has been designated as
a minimum maintenance service in terms of sub-section (1).

Disputes on whether a service is an essential service

95. (1) Any party to a dispute about any of the following issues may refer the dispute in writing to
the Committee -

(a) whether or not a service is an essential service; or
(b) whether or not an employee is engaged in a service designated as an essential service.

(2) The party who refers the dispute to the Committee shall satisfy the Committee that a copy of
the referral has been served on all other parties to the dispute.

(3) The Committee shall determine the dispute immediately or as soon as it is practicable.

Disputes in essential services

96. (1) Any party to a dispute that is precluded from participating in a strike or lockout by reason
that party is engaged in an essential service may refer the dispute in writing to the Commission
which shall immediately call the parties involved in the dispute and conciliate.

(2) The conciliator shall attempt to resolve the dispute within the next seven (7) days from the
date of appointment but the parties may extend by agreement the period of conciliation.

(3) If the dispute remains unresolved in terms of section 85 (1) after conciliation -
(a) the parties may refer the matter to mediation; or
(b) any party to the dispute may refer the matter to arbitration by the Commission.

(4) The costs in relation to conciliation, mediation or arbitration under this section shall be
borne by Government. )

Criminal lLiability of officers of corporate bodies

97. (1) Where there is reasonable cause to believe that an offence under this Act has been committed
by a body corporate, criminal proceeding may be instituted against any person who at the time of the
commission of the offence was a director, manager, secretary or other office bearer of such body
who was purporting to act in any such capacity.

(2) Without prejudice to any other defence, where criminal proceeding are instituted against a
person referred to in sub-section (1), it shall be d defence if such person proves that the offence was
committed without that person’s consent or connivance or that person exercised all such diligence to
prevent the commission of the offence.
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PART IX: FREEDOM OF ASSOCIATION AND
THE RIGHT TO ORGANISE

Basic employee rights
98. An employee may -

(a) take part in the formation of any trade union or staff association or federation as the case
may be;

(b) be a member of any trade union or staff association and take part in its lawful activities
outside working hours or, with the consent of the employer, within working hours;

(c) hold office.in any trade union, staff association or federation;

(d) take part in the election of work place trade union representative or staff association
representative, or be a candidate for such election;

(e) in the capacity of the workplace trade union representative or staff association
representative;

(f) exercise any right conferred or recognized by this Act, and assist any employee, staff
association or trade union to exercise such rights.

Basic emplover rights

99. An employer may -

(a) take part in the formation of any employers’ association or federation;

(b) be amember of any such association or federation, and take part in its lawful activities;

(c) hold office in any such association or federation;

(d) exercise any and all rights conferred or recognised by the Act, and assist any employer
or employers’ association to exercise such rights.

Prohibited emplover prices

100. (1) An employer or employers’ association, and a person acting on behalf of an employer or
employers’ association, shall not, with respect to any employee or any person seeking employment-

(a) discriminate against such employee or person because of that person’s exercise or

anticipated exercise of any right conferred or recognised by the Act, or because of the -

person’s participation in any capacity in any proceeding under this Act;

(b) threaten such employee or person that person shall or may suffer any disadvantage from
exercising any right conferred or recognised by this Act, or from participating in any
capacity in any proceeding under this Act;

(¢) promise such person any benefit or disadvantage for not exercising any right conferred
or recognised by this Act, or for not participating in any capacity in any proceeding
under this Act; )
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(d) restrain or seek to restrain such an employee or person, by a contract of employment or
otherwise, from exercising any right conferred or recognised by this Act, or from
participating in any capacity in any proceeding under this Act, and any contractual term
which purports to exert any such restraint shall be null and void, whether agreed to
before or after the coming into force of this Act;

(e) impose any discipline or disadvantage upon an employee for refusing to do work normally
done by an employee who is lawfully on strike or who is locked out, unless such work
must be done to prevent an actual danger to life, health or property.

(2) Nothing in this section shall be interpreted as preventing an employer from fairly terminat-
ing the services of an employee in accordance with the Employment Act, 1980 or any successor
thereto, or from disciplining an employee for a just cause.

Lawful striker’s right 1o return to employment

101.  If an employee who has been lawfully on strike, or who has been locked out by his employer,
presents himself for work not more than two working days after the end of the strike or lockout, the
employer shall accept such employee in the employment which the employee held immediately
before the beginning of the strike or lockout, unless material changes to the employer’s operations
have resulted in the abolition of such employment.

Refusal to do strikers’ work

102. (1) An employee or a number of employees acting in concert, may refuse to do any work
normally done by an employee or employees who are lawfully on strike.

(2) An employee or a number of employees shall not refuse to do any such work if such refusal
will endanger the life, health and safety of persons or property.

Interference by public officers prohibited

103. (1) A person holding a public office, or acting or purporting to act on behalf of anyone holding
such office, shall not exercise any power conferred by or under any law in such a way as to impede
the exercise of rights conferred or recognised by this Act.

Access to emplover’s premises

104. (1) An employer shall not deny to an officer or authorized representative of a trade union or
staff association or Joint Negotiation Council such access to the employer’s work premises as is
reasonable and necessary for the lawful activities of the trade union, staff association or Joint Nego-
tiation Council as the case may be.

(2) In granting the access required by subsection (1), an employer may impose any restrictions
as to time and place which are reasonable and necessary to avoid undue disruption of operations, or
in the interests of safety and it shall not be deemed unreasonable for an employer to refuse permission
for a trade union or staff association to hold meetings of its members on the premises of the employer
during working hours.

(3) Upon application, if the Court is satisfied that an employer has unreasonably refused or
limited any access required by this section, it may make an order directing the granting of such
access, subject to such conditions as it may, deem appropriate.
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Representative's credentials and requirements as to representation etc

105. (1) A representative appointed or elected to membership of a Joint Negotiation Council shall
present that representative’s credentials to the chairman of such Council.

2 A représentative appointed or elected to office in a trade union or staff association or Joint
Negotiation Council shall provide proof of that representative’s identity and credentials when required
by an employer whose premises the representative wishes to visit.

(3) A representative appointed at the representative’s place of employment shall observe the
terms of that representative’s contract of employment, work competently and with due diligence,
have proper regard for the safety and well-being of the representative’s fellow employees, and observe
the established rules, conditions and standards of employment.

(4) An employer shall allow-

(a) reasonable time for internal consultation with members of the organization, provided
that permission to be excused from normal duties for this purpose has been obtained;

(b) accredited representative of employee organizations reasonable time off, with or
without pay, in the employer’s discretion, to deal with business affairs of employee
organizations;

(¢) time off, with or without pay, in the employer’s discretion, for official attendance at
formal meetings of appropriate employee organizations or associations, and for
training courses relevant thereto.

Encouragement of violence prohibited

106. (1) A person who or an organization which encourages or causes violence, intimidation or
damage to property commits an offence.

(2) - Without derogating from the generality of subsection (1), a person who or an organisation
which intimidates or directly or indirectly causes violence or threatens with violence any employer
or owner of any business or business premises of the property of such an employer or owner or any
employee or any other person commits an offence.

PART X: MISCELLANEQUS
Peaceful picketing

107. (1) Notwithstanding anything to the contrary contained in this Act or any other law, it shall be
lawful for any person to be near or at that person’s place of work for the purposes of peacefully
communicating or peacefully persuading any other person to work or not to work, provided that
such presence is in furtherance of a strike or lockout which is in compliance with this Act.

(2) Theright contained in sub-section (1) shall extend to any officer of a union whose members
are acting in furtherance of such a strike or lockout. ’ . :

Expenses
108. (1) The Minister shall determine the remuneration, including any allowance pay>able to any

persons appointed for the purposes of this Act, and the expenses so incurred shall, unless provided
for in this Act, be charged to the Consolidated Fund.
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Code of practice

109. (1) The Code of Practice set out in the Schedule (hereinafter called the Code) shall come into
operation on the day this Act comes into operation.

(2) Nothing in the Code shall be legally binding on any person, organization or federation and
it shall not be an offence not to comply with its provisions.

(3) Notwithstanding sub-section (2), the Court, Commission or any other person may take the
Code into account in arriving at its decision in proceeding under this Act.

(4) The Minister may, after consultations with the Labour Advisory Board, amend the Code.
Penalties

110. A person who, an organization or a federation which commits an offence under this Act is
liable, on conviction to a fine not exceeding ten thousand Emalangeni (E10, 000.00).

Regulations

111. The Minister may prescribe anything under this Act which requires to be prescribed and may
make regulations for giving effect generally to the purposes and provisions of this Act.

Transitional provisions

112. (1) Alllegal proceeding pending before the Court established under the repealed Act shall, on
the day this Act comes into force, be continued by the Court established under this Act as if they had
been initiated under it.

(2) Any process, matter or thing initiated under the provisions of the repealed Act shall, on the
day this Act comes into force, be continued as if it had been initiated under this Act.

(3) Any person appointed under the provisions of the repealed Act shall, on the day this Act
comes into force continue to perform such duties under this Act as if the person had been- appointed
under the provisions of this Act.

Repeal

113. (1) The Industrial Relations Act, 1996 is hereby repealed.

(2) Notwithstanding such repeal, any rules or regulations made or issued under the repealed
Act, shall, to the extent that they are not inconsistent with this Act, continue to be valid unless
otherwise revoked under this Act.

SCHEDULE

CODE OF PRACTICE
(Section 109)
Introduction

1. The purpose of this Code is to provide practical guidance for the day to day conduct of good
industrial relations. It has been prepared in consultation with the Labour Advisory Board and
complements the legislative provisions of the Industrial Relations Act. The Code is not legally
binding and it is designed to interpret industrial relations in the widest sense. Although some of
the detailed provisions of the Code may need to be adapted to suit particular circumstances,
especially in small
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establishments, or in certain types of employment, such adaptations should be consistent with the
Code’s general intentions. Failure to observe the Code will not, in itself, render anyone Hable to
prosecution; at the same time, the Industrial Court may take the Code into account in any proceeding
before it. Any changes necessary to the Code of Price will be made by the Minister responsible for
Labour in consultation with the Labour Advisory Board.

Management Responsibilities

2. The principal aim of management is to conduct the business of the undertaking successfully. To

achieve this aim it is necessary to have a good working relationship between management and
employees. The achievement of these relationships is the joint responsibility of management and
employees and the organisations which represent them. At the same time, the prime responsibility
for the promotion of good working relationships rests with management, who should take the initiative
in their development and pay as much attention to them as they pay to such management responsibilities
as finance, marketing or production.

3. When an organisation has been recognised for negotiating purposes, management should, in
conjunction with the organisation, maintain effective arrangements for negotiation, consultation and
communication and for the settlement of disputes and grievances, and take steps to ensure that
agreements are complied with, and that agreed procedures are observed and used.

4. Where no organisation has been recognised for negotiating purposes, management should maintain
effective arrangement for consultation and communication and for the settlement of grievances and
ensure that these arrangements are used.

5. Management should ensure that managers and supervisors is properly selected and trained, and
that -

(a) their responsibilities and authority are clearly defined;

(b) they know and understand the procedure for the. treatment and settlement of disputes and
grievances;

(c) they are responsible for working units or groups that they can manage or supervise effectively;

(d) they are fully conversant with management policies insofar as they affect their working units
Or groups;

(e) they have a good general knowledge of the labour legislation affecting the employees for
whom they are responsible.

(f) Due recognition is hereby given to the role and functions of Liaison Officers
(boNdabazabantu) for purposes of promoting culture, customary values and harmony in
industry or underking. '

(e) they have a good general knowledge of the labour legislation affecting the employees for
whom they are responsible.

(f) Due recognition is hereby given to the role and functions of Liaison Officers (bo- -

Ndabazabantu) for purposes of promoting culture, customary values and harmony in industry
or undertaking.
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Emplovee organisations and federations

6. The principal aim of employee organisations is to promote the interests of their members. To do
this effectively they must try and ensure that the undertakings in which their members are employed
prosper.

Their contribution is to assist in the promotion of efficiency in those undertakings. They share with
management the responsibility for good industrial relations.

Employee organisations should -
(a) maintain, together with employers associations or individual employers, as appropriate,

effective arrangements for negotiation, consultation and the settlement of disputes and
grievances;

(b) take steps-to ensure that officials, representatives and members observe agreements and/(

follow agreed procedures and understand the policies and rules of the organisation;

(c) ensure that officials understand their powers and duties and are properly trained to carry
them out efficiently and responsibly;

(d) maintain effective communication within the organisation and encourage members to attend
meetings and participate in the work of the organisation.

Employvers associations and federations

7. The principal aim of employers associations is to promote the interests of their members. To do
so they should -
(a) where appropriate, maintain jointly with employee organisations, effective arrangements at
industry or other levels for the settlement of disputes and grievances and the negotiation of
terms and conditions of employment;

(b) take steps to ensure that members develop effective arrangements for the settlement of disputes
and grievances at the level of the individual undertaking, and that they are conversant with
and observe agreements and agreed procedures;

(c) provide advice to members on employer/employee relations, including the collection and
distribution of information on legislative and other changes which affect these relations.

3

The individual employee

8. The individual employee has obligations to his employer, to his trade union or staff association
if he belongs to one, and to his fellow employees. His legal relationship with his employer derives
from his individual contract of employment. Some of its terms may be fixed by collective agreement,
others by law. He should ensure that he understands the terms of his contract and complies with
them. He should be familiar with the arrangements for dealing with grievances arising out of his
contract and make use of them. Employees working in an essential service for example health,
sanitary, or electricity services, should ensure that they know the special obligations placed upon
them because of their work in these services.

Labour Departinent

9. The formal responsibilities of the Commissioner of Labour and his staff are contained in the
various laws dealing with labour matters. In effect, they go further than this. The Labour
Department
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is a public service for the benefit of individual employees and employers and the organisations or
associations to which they may belong. The Department can advise all parties on labour matters,
provide a conciliation service and obtain information on legislative and other trends both within
Swaziland and outside its borders. All parties should avail themselves of the services offered by the
Department.

Conciliation. Mediation and Arbitration Commission

10. Speedy and effective dispute resolution mechanisms are imperative for harmonious industrial
relations. The Industrial Relations Act sets up an infrastructure for alternative dispute resolution
called Conciliation, Mediation and Arbitration Commission whose functions are:

(a) to resolve disputes mainly through conciliation but also by mediation and arbitration;
(b) the Commission also has other functions among them
(i) providing advice and assistance
(ii) training
(iii) conducting ballots
(iv) conducting research

The social partners are encouraged to avail themselves to these services in the interest of
harmonious industrial relations.

Employment policies

11. The prime responsibility for employment policies rests with management; at the same time, they
should be developed, as appropriate, by consultation or negotiation with employee representatives.
Employment policies should be gender sensitive have regard to the legislative requirements relating
to non-discrimination in employment. ’

Manpower planning

12. Manpower planning should take account of existing manpower resources, present and future
manpower needs and the necessity of matching manpower resources to these needs. It is essential
that manpower planning should be an integrated part of the planning process, backed by management
and based on adequate and up to date personne] records. In the evolution of a manpower policy care
should be taken to -

(2) avoid unnecessary fluctuations in the labour force, and where changes are necessary, make
them with as little disruption as possible;

(b) maintain arrangements for the transfer of employees between jobs;

(¢) maintain consultation and negotiating procedure aimed at identifying the causes of absenteeism
and labour turnover with a view to controlling these aspects.

Engagement and selection of employees

13. In engaging and selecting employees, management should have a clear knowledge of the terms
and conditions of employment relative to the vacancy and explain them to applicants. The person
responsible for engagements should be aware of the qualifications and experience called or, and
where possible should consider applicants from within the undertaking where promotion is involved.
Management should carry out periodic checks on engagement and selection methods and ensure that
persons charged with the responsibility for engagement and selection of employees are competent to
carry out the task.




S61

Training

14. Management should ensure that new employees are given induction training and are properly
informed about their conditions of employment. Where necessary, on the job training should be
given to supplement previous experience and training. When young people are entering employment
for the first time, they should be given a general introduction to the working environment, basic
. training in regard to working requirements and specific training in their particular job; they should
also be taught the importance of health and safety precautions. All employees should be encouraged
to improve their education and skills by taking advantage of training facilities and educational
opportunities, both inside and outside their place of employment.

Payment svstems

15. Payment systems should be kept as simple as possible consistent with their purpose; where
payment is linked to performance they should be based on some form of work measurement. Where
an employee organisation has been recognized, the payment system should be reflected in an agreement
between the parties. Differentials should be rational and related to the job content, preferably they
should be mutually agreed. Employees should normally be paid during working hours.

Status and security of emplovees

16. Compatible with the successful operation of the undertaking, management should provide stable
employment, including reasonable job security for employees absent through sickness or other causes
beyond their control. Unnecessary fluctuations in the level of earnings of an individual employee
should be avoided by arranging his work so that he receives broadly equitable payments for each’pay
period. Status of employees and the facilities available to them should be based on the requirements
of the job; where this is not so, the aim should be to progressively reduce and ultimately eliminate
differences not so based.

17. Responsibility for deciding the size of the work force rests with management. A policy for
dealing with retrenchments in the work force, should they become necessary, should be worked out
in advance, and where applicable, in conjunction with employee organisations. They should form
part of the undertaking’s employment policies. Insofar as is possible, management should seek to
avoid retrenchments by such means as restricting engagements; reducing overtime; retiring employees
who are beyond the normal retiring age; retraining employees for transfer to other work, and, as a
last resort, short time working.

18. Where retrenchment is inevitable, management in consultation with employees and their
representatives, should give as much warning as possible to everyone concerned. At the same time
consideration should be given to the introduction of a scheme for voluntary retirement, retrenchment
or transfer. A decision should be taken as to which employees are to be retrenched, ensuring that no
public announcement is made before the employees involved and their representatives have been
informed.

Working conditions

19. Minimum standards relative to working conditions are contained in the labour laws. Management
should, in co-operation with their employees, aim at improving these standards by better housekeeping,
cleanliness in the work place, improved lighting and ventilation etc. Noise levels should be reduced
as far as possible and the standards of safety and hygiene kept at a high level. Where protective
equipment is provided, e.g. safety helmets, goggles and machinery guards etc., management and
employee representatives should take steps to ensure that they are properly used. For their
part.employees should ensure that they understand the health and safety precautions in use, that they
observe them and also that they make use of protective equipment.
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Communication and consultation

20. Management, employee representatives and organisations share a responsibility for ensuring
that there is effective communication and consultation in all establishments. Communication and
consultation are essential at any time, but they are particularly important in times of change. For
example, major.changes in working conditions should not take place without prior discussion between
management and employees or their representatives.

21. Effective arrangements should be introduced to ensure a flow of information between management
and employees. Personal contract between each manager or supervisor and the working group they
control should be supplemented, where practicable, by written information, e.g. on notice boards or
by training courses and meetings. Employees should be regularly informed about the performance
of the undertaking and organizational or management changes which affect them.

22. Management should ensure that managers and supervisors know that it is an important part of

their duties to explain management policies and convey work instructions clearly and that they have
the requisite information to do so. Opportunities should be provided for employees to discuss matters
affecting their employment and management should ensure that they are kept informed of these
discussions.

23. Every employee should be given information about the requirements of his job and to whom he
is directly responsible, disciplinary procedures and the circumstances which can lead to suspension
and dismissal, any arrangements which exist relative to an employee organisation, opportunities for
promotion and necessary training to achieve promotion, social and welfare facilities and fire
prevention, safety and health rules.

24. Employee representatives and employee organisations should ensure that they have the means
of communicating effectively with those they represent, whilst, at the same time, recognizing that
management has a responsibility for communicating directly with the employees.- All parties should
co-operate in keeping employees informed of the results of any negotiations or consultations affecting
them.

Consultation

25. Management should take the initiative in settling up and maintaining consultative arrangements
best suited to the circumstances of the establishment, bearing in mind the requirements of the Industrial
Relations Act relative to the recognition of employee organisations, collective bargaining and the
introduction of works councils. In settling up these consultative arrangements, management should
ensure that -

(a) the arrangements provide opportunities for the free expression of views on matters affecting
employment, without incurring the risk of discrimination against persons expressing such
views;

(b) senior staff take part in the consultation;

(c) all parties have all the information they require in order that they may participate effectively
in the consultation; and

(d) the arrangements include effective means of reporting back to employees.

Recognition of employee organisations

26. Section 43 of the Industrial Relations Act establishes the procedure for the recognition of an
employee organisation as a collective bargaining representative. Preferably, this process should be
voluntary, but in the event of a dispute the matter can be referred to the Industrial Court or the

Conciliation, Mediation and Arbitration Commission. In replying to an application for recognition,

management is entitled to know how many employees in the undertaking are members of the trade
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union or staff association, but not their identities. When the extent of support cannot be agreed, the
Court can make a decision as to how the support can be determined. A recognition agreement
should establish the categories of employees covered by the agreement, and once an organisation is
recognized, management should be prepared, within agreed procedures, to receive representations
from the organisation on behalf of its members about grievances which cannot be dealt with on an
individual basis. A clear procedure is necessary for the resolution of conflicts of interest.

7. An essential ingredient for sound industrial relations is mutual trust and respect between an
employer and any organisation representing the employees. To establish this trust and respect there
should be regular contracts between the parties. Such contracts should not be left until there is a
problem. Equally, employee organisations should be provided with facilities to meet members in
order that they may represent them effectively.

Collective bargaining

28. The procedure for the conduct of collective bargaining is set out in Part V of the Industrial (
Relations Act. Ideally, collective bargaining should cover as wide a group as possible within the *
same industry. Too many small units make it difficult to ensure consistent treatment for related
groups of employees, although there may be a need to take into account the interests of minority
groups within the industry. Whilst negotiating arrangements need periodic review, arrangements
which are working well should not be disturbed without good reason.

Collective agreements

29 Collective agreement deal with matters of procedure and matters of substance which are of joint
concern to management and employees. A collective agreement may contain provisions of bBoth
kinds or they may be dealt with in separate agreements. in either case the agreement should be in
writing and should contain arrangements for the periodic review of procedures etc. In addition to the
matters covered in Part VII of the Industrial Relations Act, the agreement may contain provisions
for: - .

(a) facilities for the organisation’s activities in the undertaking and the appointment, status and
functions of shop stewards;

(b) the constitution and scope of any consultation committees;

(¢) techniques for determining levels of performance including job grading, work measurement
and job evaluation;

(d) guaranteed pay, sick pay, maternity leave and other special kinds of leave;
(e) procedures for handling retrenchments; -

(f) general guide lines for negotiating at a lower level matters which cannot be decided
satisfactorily at industry-level;

(g) the relevance of an agreement made at establishment or undertaking level to an industry
wide agreement.

Disclosure of information

30. For collective bargaining to be conducted realistically, responsibly and in good faith, itis necessary
for both parties to have adequate information on the matters being discussed. Management should
be prepared to meet all reasonable requests from employee organisations for information relative to
planned negotiations. In particular, it should make available, in convenient form, information supplied
to shareholders or published in annual reports.
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Emplovee representation at the place of work

31. Itis an advantage for all parties for management to deal with representatives of employees who
can put forward their collective views. This function is normally carried out by employees who are
accredited to act on behalf of members of an employees’ organisation in the establishment where
they themselves are employed. They are usually called “shop stewards”.

32. A shop steward has responsibilities both to fellow members in the establishment and to the
organisation outside it, in addition to the responsibilities as an employee. Most shop stewards spend
only a part of their time on shop steward’s duties, but their role in the effective conduct of industrial
relations at the place of work is always important. Where there are shop stewards, trade unions.
should provide for their election and appointment, define the manner in which they can be removed
from office and specify their powers and duties within the employee organisation.

. Eunctions of a shop steward

33. A shop steward’s functions at the place of work cover such matters as the recruitment of members
of the organisation, maintenance of membership, the collection of dues and contributions and the
handling of members’ grievances, etc. This role varies according to the industrial relations system
in which the shop steward operates. Agreements at the level of the industry may lay down, or provide
guide lines on some of his functions. Others are best determined in the individual establishment.
But all the functions of a shop steward should be clearly defined and those relating to industrial
relations should be agreed between the parties. A shop steward must observe all agreements to
which the organisation is a party and should take all reasonable steps to ensure that those who are
represented also observe them.

Appointment and qualifications of shop stewards

34. When recognition has been accorded to an organisation, management and the organisation should
agree on the number of shop stewards needed in the establishment and the work groups for which
each steward is responsible. In conjunction with management, organisations should decide on the
conditions and eligibility for election and appointment. For example, minimum age, grade and
length of service in the establishment. Members of organisations should be encouraged to vote in
the election of shop stewards, and management should be informed promptly when shop stewards
are appointed and when changes are made.

Status of shop stewards

35. Shop stewards should be provided with written credentials settling out their powers’, duties and
authority, which shall not include the right to call for industrial action. All credentials should state
the period of office and the work group represented. In an establishment where there are a number of
shop stewards, they should consider electing a senior steward to co-ordinate their activities.

Facilities for shop stewards

36. The facilities needed by shop stewards will depend on their functions and the nature and extent
of these facilities should be agreed between organisations and management. They may include time
off from the job, to the extent reasonably required, for their industrial relations functions, permission
for which should be sought from the appropriate manager and should not be unreasonably withheld.
They may also include maintenance of earnings while carrying out these functions, lists of new
employees, accommodation for meetings with the employees whom they represent, with other shop
stewards and with full-time organisation officials, access to a telephone and the provision of notice
boards, provided that the employer should always have the right to see any notice before it is put up.
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Training of shop stewards

37. Employee organisations and management should review the type of training most appropriate
for the shop stewards needs and take all reasonable steps to ensure that shop stewards receive the
training they require; seek to agree on the arrangements for leave from the job to attend training
courses and seminars, including compensation for loss of earnings; and accept joint responsibility
- for training in the use of arrangements for communication and consultation and for handling grievances.

Grievance and dispute procedure

38. All employees have a right to seek redress for grievances and management should establish,
with employee tepresentatives of organisations concerned, or where no organisation has been
recognized, through other means, arrangements under which individual employees can raise grievances
and have them settled fairly and promptly. There should be a formal procedure, except in very small
establishments where there is close personal contract between the employer and employees. Where
organisations are recognized, management should establish a procedure with them for seitling %
collective disputes. Individual grievances and collective disputes are often dealt with through the
same procedure. Where there are separate procedures they should be linked so that an issue can, if
necessary, pass from one to the other, since a grievance may develop into a dispute.

Individual grievance procedure

39. The aim of the procedure should be to settle the grievance fairly and as near as possible to the
point of origin. It should be simple and rapid in operation. The procedure should be in writing and
provide that -

(a) the grievance should normally be discussed first between the employee and the immediate
superior; .

(b) the employee should be accompanied at the next stage of the discussion with management
by an employee representative if he or she so wishes and, if there is a collective representative,
and the employee concerned belongs to that organisation, a representative of the organisation
should be allowed to be present at this stage if he or she so wishes; and

(c) there should be a right of appeal.

Collective disputes procedure

40. Disputes are broadly of two kinds -

(a) dfsputes of right, which relate to the application or interpretation of existing agreements or
contracts of employment; and

(b) disputes of interest, which relate to claims by employees or proposals by management about
terms and conditions of employment.

41. A procedure for settling collective disputes should be in writing and should
(a) state the level at which an issue should first be raised;

(b) lay down time limits for each stage of the procedure with provision for extension by agreement;
and

(c) reflect the requirements of the Industrial Relations Act in regard to strikes and lockouts.




§

S66
42 The procedure should have the following stages -

(a) employee representatives should raise the issue in dispute with management at the level
directly concerned;

(b) failing settlement, it should be referred to a higher level within the establishment;

(c) if still unsettled, it should be referred to further agreed stage, for example, to a stage of an
industry-wide procedure, or to a higher level within the undertaking; and

() it should be treated in terms of the Industrial Relations Act.

Disciplinary procedures

43. Itis abasic principle that an employee should not be dismissed from a job without reason. Atthe
same time, it is difficult to protect an employee after that employee has been dismissed, and the
usual question relative to an employee proved to be unfairly dismissed is the amount of compensa-
tion due. :

It is rare for an employer to be willing to reinstate a dismissed employee, and clearly, therefore,
dismissal should be a last resort. Every employer should ensure that fair and effective arrangements
exist for dealing with disciplinary matters, if an organisation has been recognized, the organisation
should be associated with the disciplinary procedure.

44. Whatever procedure is decided upon, it should provide for full consideration of all the relevant
circumstances by someone with authority to take the necessary decisions. The procedure should be
formal except in very small establishments where there is close personal contract between the employer
and the employee. Management should make known to each employee-

(a) the disciplinary rules and the agreed procedure; and

(b) the type of circumstances which can lead to suspension or dismissal.

The procedure should whenever possible be put into effect only after consultation with a collective
representative. It should be in writing and should either be given to each individual employee or
displayed where it can be conveniently read. It should -

(a) state the fact that it has been agreed with an employee organisation;

(b) specify, by name or by job, who has authority to take various forms of disciplinary action
and ensure that only senior management has the power to dismiss;

(c) give the employee the right to state his or her case and to be accompanied by an employee
representative;

(d) ensure that, so far as is practicable, the final decision on disciplinary action is taken bya
level of management not previously involved; and :

(¢) provide for independent conciliation if the parties to the procedure so wish.
45. Where there has been misconduct, the disciplinary action to be taken ‘will depend on the

circumstances, including the nature of the misconduct. But normally the procedure should operate
as follows -
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(a) the first step should be an oral warning or, in the case of more serious misconduct, a written
warning settling out the circumstances:

(b) no employee should be dismissed for a first breach of discipline except in the case of
serious misconduct;

(c) awritten record should be kept by the employer of all disciplinary actions other than oral
warnings and any entry in that record regarding an employee should be shown to them
and, if they wish, their representative; and

(d) great care should be taken when shop stewards are disciplined as they, clearly, are in a
very vulnerable situation with regard to discrimination. A shop steward should never be
dismissed until the circumstances of the case have been discussed with a full-time official
of his organisation, though he may be suspended pending such discussions.
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